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McRAE, PRESIDING JUSTICE, FOR THE COURT:
1. Alvin Jones (Jones) was indicted for murder under Miss Code Ann. 8 97-3-19(1)(a) (Rev.
2000) for the killing of Tracy Marshdl and two counts of aggravated assault with adeadly wegpon under
Miss. Code Ann. 8 97-3-7(2) (Rev. 2000) for gunshot injuriesto Glennand CurtisMardhdl. A jury trid
was held before the Honorable Kenneth L. Thomas of the Coahoma County Circuit Court. Jones was
convicted of the lessar-induded charge of mandaughter and sentenced to 17 yearsin the cugtody of the
Mississppi Department of Corrections. Jonesgpped sassarting that (1) Miss Code Ann. 8§99-7-37 (Rev.
2000) violates his condtitutiond right to the nature and notice of the charge becauseit does not requirethe

indicment to spedify the manner or means of the murder charged; (2) the drcuit court committed



aumuaive reversble eror in its evidentiary rulings, and (3) the mandaughter verdict was not supported
by sufficent evidence and was againg the overwhdming weight of the evidence. We dfirm.
FACTS

2. Joneswasindicted for murder and two counts of aggraveated assault fallowing ashooting incident
at anight dub ontheevening of June5, 2000. The shoating resulted inthe degth of Tracy Marshdll (Tracy)
and injuriesto Tracy's brothers, Glenn and Curtis Marshdl (Glenn and Curtis). A physcd fight outsde
of thedub that night between Jones ssigter, TrinaJones(Trina), and Curtis precipitated the mandaughter
now the subject of thisgpped.  The record indicates thet numerouswitnesses induding Tracy and Glenn
gathered outs deto watch the couplefight. Many of them later provided Satementsto Investigator William
Baker thet night and testified a the tridl.

13.  Jonesand hismather, dso Trina s mother, were d o out thet night and decided to go by the dub.
They arived during the fight. Jones had agun in his car and after much mayhem was seen firing two or
three shatsinto thear in response to seeing his Sgter and Curtis fighting. The record reveds that when
Jonesfired theshatsinto thear, Tracy, Curtisand Glenn* swvarmed” him. Witnesses confirmed thet Tracy
atacked Jones, immediately after which Jones shot him. These witnesses dso indiicated thet Jones was
actudly freefrom Tracy’sgragp before Jonesshot him. Witnessesaso daimed thet Jonesfired severd
successve shots whichultimetdy led to the gunshot injuriesto Glenn and Curtis Glenn wasshat inthe hip,
Curtis inthe am. They were treated for thar injuries and survived. Tracy died from a Sngle gunshat

wound to the ches.

1 Jones, the State, and witnesses refer to “Trind’ as ether “Catrind’ or “Natring’ or “Trina’.
To avoid confusion, we referenceto her as“Trina,” apparently a nickname.
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1. At the condusion of trid, the jury wasingtructed on murder, mandaughter and sdf-defense. The
jury convicted Jones of mandaughter. Jones moved for judgment notwithstanding the verdict (INOV) or
for anew trid arguing that (1) the court ered in refusing to quash the murder count of the indictment
because it faled to specify the means or manner in which Jones dlegedly caused the degth of Tracy
Marshdl and as such vidlated Jones s Sixth and Fourteenth Amendment rights; (2) therewasno credible
subgantia evidence in support of the jury’s mandaughter verdict; and (3) the verdict was againg the
ovewhdming weight of the evidence. The mation was denied, and Jones gppeds
LAW AND ANALYSS
l. Does Miss. Code Ann. 8§ 99-7-37 violate a murder defendant’s
constitutional notice rights by not requiring the murder
indictment to contain specific overt actsindicating the manner in

which and/or means by which the alleged murder occurred?

.  Murder and Manslaughter.
Section 99-7-37 reeds asfollows:
In an indictment for homicide it shall not be necessary to set forth the
manner in which or the means by which the death of the deceased was
caused, but it shdl be sufficent to chargein an indictment for murder, thet the defendant
dd fdonioudy, wilfully, and of hismdice aforethought, kill and murder the decessed. And
it hdl be suffident in an indictment for mandaughter, to charge thet the defendant did
fdonioudy kill and day the deceased, condudinginal casesasrequired by the condiitution
of thisdate
Miss. Code. Ann. § 99-7-37 (Rev. 2000). Accordingly, the murder count of the present indictment
charged Jones asfollows

Alvin Jones. . . of Coahoma County, Mississippi, on or about June 5, 2000, in the

County and State aforesaid, and within the jurisdiction of thiscourt did unlanfully,

willfully and felonioudy, without the authority of law, and with ddliberate design to
effect degth, did kill and murder ahuman being, towit: Tracy Mardhdl, contrary to



the formaf the gatute in such cases mede and provided and againg the peece and
dignity of the State of Mississippi. . . .

This count tracked the language of the murder satute, and, pursuant to Section 99-7-37 recited abovedid
not dlegethe gpecific means by which or the gpecific manner inwhich Tracy’ sdesth occurred, for example
“by shooting with apigtal.”

6.  Jonesmoved to quash the indictment arguing Section 99-7-37 violated his condiitutiond rightsto
notice of the charge againgt him because it does not requiire the indusion of apedficovert act by which
the murder was dlegedly committed. In other words, Section 99-7-37 authorizes amurder indictment to
dlege an unlawful killing, but not how it happened, therefore disabling fair preparation of the defense of the
charge. A full hearing was conducted on the motion, during which the trid court dlowed the Sate to
amend theindictiment to dlege by shoatingwith apistdl.” Following amendment, the motion was denied.
7.  Jones agues on goped edificaly that his notice of the means or manner of murder is a
fundamentd right, thet the right for the grand jury to gpprove of the facts supporting the chaerge dleged in
the indictcment and the right of the Court to examine the face of the indictment for its suffidency are
uncondtitutiondly impinged by Section 99-7-37. Jones d0 argues that the complete exdusion of the
manner or means of murder from the indictment is not narrowly tailored to satisfy a compelling Sate
interest.

8.  Jonesaso arguesthat Section 99-7-37 isincond sent with the prosecutor’ sduty to disprove sdif-
defensebeyond areasonabl edoulbt. Furthermore, itleavesunansered “whether the prosecution presented
auffident factsto the grand jury in support of the dements of the charge, and the prosecution’ s obligation
to negate Hf defense” Additiondly, theface of the indictment preventsthe drcuit court from making the

“fadd determination from the indictment about the dements, about the negation of the accusad's dif



defense, and about the grand jury’ sfactud determination in support of the dements and in support of the
negation of the accused' s Hf defense”
9. Wehddtha these argumentsarewithout merit. Spedificaly, under Missssippi law, we hold thet
the defenseis not entitled to natice of spedific overt acts charged to have caused amurder. Accordingly,
the Satute does nat violate Jones s conditutiond notice rights. Moreover, the record makes dear that
Joneswas nat in any way prgudiced by the indictment in the preparation of his defense
110.  The Sixth Amendment to the United States Condtitution guarantees defendants in crimind cases
the right to natice of the nature and cause of an accusation againg them. U.S. Congt. amend VI. This
guarantee is made gpplicable to the Sates by incorporation into the due process dause of the Fourteenth
Amendment. In re Oliver, 333 U.S. 257, 275, 68 S.Ct. 499, 508, 92 L.Ed. 682 (1948). Article 3,
Saction 26 of the Missssppi Conditution affordsthe accused the right to notice of the nature and cause
of theaccusation. Miss. Congt. art. 3, §26.
f11. SnceArtide 3, Section 26 of the Missssppi Condtitution is consstent with the mandates of the
Sxth Amendment of the United States Condtitution, we will address the issue under Missssppi law.
Artide 3, Section 26 reedsasfollows

Indl arimind prosecutions the accused shdl havearight to beheard by himsdlf or

counsd, or both, to demand the nature and cause of the accusation, to be

confronted by thewitnessesagaing him, to have compul sory processfor obtaining

witnessss in his favor, and, in dl prosecutions by indictment or informetion, a

Speedy and public trid by an impartid jury of the county where the offense was

committed....
Miss Cond. at. 3, 8§ 26. Assuch, it iswell-settled in this ate that "[t]he right of the accused to be

informed of the nature and cause of the accusation againg himisessentid to the preparation of hisdefense.”

Peterson v. State, 671 So0.2d 647, 655 (Miss. 1996). ThisCourt hasrepestedly madeit "deer thet the



utimate test, when congdering the vdidity of an indictment on gpped, is whether the defendant was

prgudiced in the preparation of hisdefense” Medina v. State, 688 So.2d 727, 730 (Miss.1996). See

also Gray v. State, 728 S0.2d 36 (Miss. 1998); Allman v. State, 571 So.2d 244 (Miss. 1990).

2. Gengdly, whether anindiccment inthelanguage of thedtatuteissuffident,? or whether other words
or acts are necessary to proparly charge the commisson of a arimeis degpendent upon the nature of the
offense and the terms in which it is described by the gatute. If the Satute fully and dearly defines the
offensg, the language of the Satuteis aufficient to provide natice of the crime charged. Johnson v. State,
475 S0.2d 1136, 1139 (Miss. 1985) (citing Jackson v. State, 420 So.2d 1045, 1046 (Miss. 1982)

(following numerous cases dited therein)).

113. Wehaverepestedly held that the manner or means employed in the commisson of acrime ned
not beaverred.Statev. Labella, 232 So.2d 354, 356 (Miss. 1970) (citing 42 C.J.S. Indictmentsand
I nfor mations § 131, p. 1023 (1944) (neither do mattersof evidence need averment, nor those of defense
negation (citing 42 C.JS. Indictments and Informations 15, 116, p. 996 (1944))); Sessum V.
State, 221 S0.2d 368, 370 (Miss. 1969) (Indictment did not have to set forth manner in which or means
by which degth of deceased was caused; it was suffident to charge murder in the proper terms, whether
it was a premeditated killing or ahomiade resulting from the commisson of acrimeof violence, the gate's

indructions could properly set forth both theories of murder); Talbert v. State, 172 Miss. 243, 159 So.

*The sufficiency of an indictment is determined by Uniform Rules of Circuit and County Court
Practice 7.06. Rule 7.06 enumerates severd items that must be included in an indictment, and requires
that the indictment State the essentia facts congtituting the offense charged and fully notify the defendant
of the nature and cause of the accusation. URCCC 7.06; Peterson v. State, 671 So.2d 647, 654-55
(Miss. 1996). The present indictment satisfies dl of the URCCC requirements. Thus, no Rule 7.06
iSsue was raised.



549, 551 (1935) (indictment in language of murder Satute need not st forth manner and ddtalls of
homicide; manner or means Satute was intended to relieve the pleader of the necessity of setting forth in
an indictment the manner and detalls of a homicide); Williamsv. State, 161 Miss. 406, 137 So. 106
(1931) (mandaughter indictment charging cul pable negligence held nat defective dueto nat having st forth
conduct condtituting culpeble negligence).

114.  Addtiondly, wefind Mackbee v. State, 575 S0.2d 16 (Miss. 1990), indructive. One issue
in Mackbee was whether the cgpitd murder indictment, which did not dlege an overt act/dement
condiituting the underlying arime of attempted robbery or robbery, gave the defendant sufficient notice of
the natureand the cause of thechargesagang him. 1 d. a 34. Theindictment aleged thet the murder was
committed while Mackbee was "engaged in the commission of the crime of robbery...contrary to and in
violationof § 97-3-19(2)(e) of the Mississippi Code of 1972, which isthe statutory provision for capita
murder. Thus, theindictment complied with the cgpital murder datute. 575 So.2d 2d a 34 (citingBullock

v. State, 391 So.2d 601, 606 (Miss. 1980); Bell v. State, 360 So.2d 1206, 1208-09 (Miss.1978)).

115.  Nonethdess, Mackbee argued that the indictment was void for fallure to pecify overt facts
committed during the course of the robbery. This Court hdd that even though the indictment did not
expredy geafy overt acts committed during the robbery, the indictment adequatdy informed the
defendant of the underlying rabbery by setting forth the gpplicable section and suibsaction defining robbery .
Id. See also Gray v. State, 728 So0.2d & 70 (Defendant failed to demondrate prgudice by the

indictment’ s exdusion of the dements of the underlying fe ony which devated the murder chargeto capitd



murder; it isnot necessary to specificaly set forth the dements of the underlying fdony used to devatethe
crimeto capitd murder).

116. Likewise in Sessumv. State, thisCourt hddthat itissuffident to charge murder inthelanguege
of the murder datute, whether it was a premeditated killing or a homicide resulting from the commisson
of the crime of arson. 221 So.2d & 270. The Sessum Court reasoned thet “the State'sinstructions
could properly st forth both theories of murder, which regffirmed our holding in Carrol v. State, 183
Miss 1, 183 So. 703 (1938), that such was judtified because any facts which evidence murder or
mandaughter may beintroduced at trid. See, e.g., Neighborsv. State, 361 So.2d 345 (Miss.1978).
Indeed, inCarrol v. State, we hed that the predecessor to Section 99-7-37 coversdl homicides, both
datutory and a common law, and under anindictment drawn in accordance with the Satute, any factsthet
evidence murder or mandaughter may be introduced during the trid to prove the Sat€ s case.

117. Itisenough, therefore, thet the accusad be natified that the chargeis for an unlawful killing of a
paticular person a a paticular time or on a particular date, unless the offense cannot be charged
adequiately without theind usion of agpecific manner or meansof degth. The presant indictment sufficiently
natified Jones of that charge for which he nesded to prepare his defense, the unlawful killing of Tracy

Marshdl on the night of June 5, 2000, at the nightdub.

118.  Ultimady, a the hearing on themoation to quash in the present casethejudge ruled the indictment
amendable as to the means of degth, finding that the issue was one of form and not substance.
Accordingly, the State amended the indictiment to  reflect that the means of deeth was by shoating with

apigal.”



119. "Thetest of whether an accused is prgudiced by the amendment of an indictment or information
has been sad to be whether . . .a defense under the indictment or information asit originaly stood would
be equdly avalade after the amendment is mede and whether or nat any evidence [the] accused might
have would be equdly gpplicadle to the indictment or information in the one form as in the ather; if the
answver isin the dfirmetive, the amendment is one of formand not of subgtance™ Medina v. State, 688
S0.2d a 730. Jones does not demondrate such prgudice or harm on gpped. Indead, he arguesthat the
exduson of the manner in which or means by which the murder is caused in the indictiment is
uncondtitutional. We disagree and hold that Section 99-7-37 does not violate a murder defendant’s
condiitutiond natice rights by permitting the exduson from the indiccment of the manner and/or means
employed in the perpetration of the offense of murder. Thus, the trid court did not err in overruling the

moation to quash the indictment on these grounds.

Il. Didthetrial court err in excluding Glenn Marshall’s purported
prior inconsistent statement?

120.  Duing the early morning hours of June 6, 2000, Stateswitness Glenn Marshdl (Glenn), who hed
been shat in the hip, was trested by Dr. William M. Barr. Dr. Barr'smedicd record reported that Glenn
dtated hisbrother Tracy Marshdl (Tracy) had goneona“rampage” When Glenntook the gand to testify,
defense counsd inquired about Glenn having told Dr. Barr about the* rampege”  Glenn repegtedly denied
meking the satement. Defense counsd sought to introduce the medica record and have Glenn reed from
it. The State objected on the bad s of hearsay, untrustworthiness, and lack of proper predicatefor theentry

of amedicd record/prior incondstent satement. The judge denied the record’ s admission.
21. Jones aguestha the trid court erred by not admitting thisas a prior incongstent Satement or

under the medica records exoeption the rule againgt hearsay. Spedificaly, he arguesthat therefusa of the



court to alow the satement hindered his ability to impeach Glenn’scredibility, which would have asssted
Jones s Hf-defense dam. “ Al the impeachment reguired was for the defense to hand Dr. Barr’ s report
to Glenn and ask Glenn to either deny or admit whether the report correctly reflected his Satement to Dr.
Bar.” Upon examination of the record we condude that the judge could have dlowed the record for

impeachment purposes rather than as subdtantive evidence.

122.  Jonesarguesthat the medica report prepared by Dr. Barr qudifies asahearsay exception under
Missssppi Rules of Evidence 803(4) regarding "Statements for Purposes of Medicd Diagnos's or
Tregtment;" therefore under Rule 806, Glenn's satements can be used to attack hiscredibility asthey are

prior incondgent datements. Aswill be explained, this argument must fall.

123.  Without question, under Rule 801, defining heersay, the Satements made by Glennto Dr. Barr and
noted in the medicd records are hearsay satements which require an excegption. Rule 803(4) providesa
hearsay exception for "Statements for Purpose of Medicd Diagnods or Trestment.” Rule 803(4)
spedificdly providesthat:

Satements made for purposes of medical diagnosis or treatment and
describing medical history, or past or present symptoms, pain, or
sensations, or theinception or general character of the cause or external
sour cether eof insofar asreasonably pertinent to diagnosisor treatment,
regardless of to whom the datements are made, or when the Satements are mede, if the
oourt, inits discretion, afirmatively findsthat the proffered satements were made under
drcumdances subdantidly indicating their trusworthiness. For purposes of thisrule, the
term "medicd" refersto emationd and mentd hedth aswel asphyscd hedth. . .

M.R.E. 803(4) (emphass added). The comment to Rule 803(4) provides, in rdevant part, that:

Rule 803(4) represents adeviation from previous Mississppl practice in three Sgnificant
ways. Hrd, Rule 803(4) permits datements of past symptoms as wel as presant
gymptoms Second, the rule allows for statements which relate to the
source or cause of the medical problem whereas Mississippi courts
formerlydisallowed such statements. SeeFieldv. State, 57 Miss 474 (1879)
and Mississippi Cent. R.R.Co. v. Turnage, 95 Miss. 854, 49 So. 840 (1909), for

10



prerule Missssppi lav. While statements about cause are permissible,
statements concer ning fault are still excluded.

M.R.E. 803 cmt. (emphassadded). Asisdearly gated in the Comment, "statements made about cause
are pamissble, [howeve] statements concer ning fault are still excluded." M.R.E. 803 ont.
(emphessadded). The satement made by Glenn to Dr. Barr regarding Tracy's"rampege’ concarnsfault
and isnot agatement for the purposesof "medicd diagnogsor trestment.” Assuch, thesegaementswere

correctly excluded as hearsay.

24. Furthemore, evenif wewereto assumethat Dr. Barr'smedica report qudified under Rule 803(4)
as a hearsay exception, Rule 803(4) il provides the trid judge with congderable discretion in its
admisshility. The rdevant part of Rule 803(4) providestha "regardiess of to whom the datements are
mede, or when the statements are made, if the court, in itsdiscretion, affirmatively findsthet the proffered
Satements were made under drcumgtances subdantialy indicating their untrusworthiness” then the trid
judge may 4ill exdudethe datements M.R.E. 803(4). The Comment to Rule 803 natesthat " therule,
by requiring the judge to find trusworthiness, gives the trid judge greater discretion,” in determining the
admisshility of satements made during medicd trestment. M.R.E. 803 ontt.

125. Ladly, under Rule 806 concarning the admissihility of a hearsay Satement asaprior incondsent
datement for the purposes of attacking a witnesses credibility, does not qudify the medica report
containing Glenn's datements as admissble. Under Rule 805 nat only must Dr. Barr's report containing
Glenn's datement meat a hearsay exception; but dso Glenn's datement therein mugt dso meet a hearsay
exception. Asdready discussed above, Dr. Barr'smedicd report does not meet the hearsay exception

provided in Rule 803(4) or any other hearsay exception contained in the Rules of Evidence. As such,
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without even getting to whether Glenn's Satement quidifies within ahearsay exception; we can digpose of
Joness argument on thisissue snce Dr. Barr's report does not qudify under a hearsay exception.
126. For the above reasons, we afirm thetrid court on thisissue

[11. Did the trial court err during the testimony of the State's

witnesses, Investigator William Baker and eyewitness Dennis
Foster?

127. Jonesarguesthe thetrid court ered in dlowing Invesigator William Baker (Baker) to tedify
about his condusonsfrominteviening eyewitnesses  Hedso arguesthet thetria court eredindlowing
the prosecutionto discredit Dennis Foster’ s (Fodter) testimony regarding hispre-trid satement, assarting
that thisinterfered with his defense snce Fodter testified that he felt Joneswasin danger when hefired his
guna Tracy. Therecord reved sthat defense counsd failed to raise proper objectionsduring thetestimony
of both Dennis Foster and Investigator Baker. Nor weretheeissuesraised in the motion for aJNOV or

anew trid. Therefore, these alguments are waived.

128.  Absant acontemporaneous objection a thetrid levd asto aparticular issue, thet issueiswaived
ongpped. Smith v. State, 724 So.2d 280 (Miss1998); Whigham v. State, 611 So.2d 988, 995
(Miss 1992). Indeed, “[i]tis, of course, incumbent upon counsd &t trid to make acontemporary objection
...,anrddsninhismation for anew trid, falinginwhichthearoriswaved.” Id. See also Dennisv.

State, 555 So. 2d 679 (Miss. 1989); Dunaway v. State, 551 So. 2d 162,164 (Miss. 1989).

129. Thetrid court sustained an objection to dlowing Baker’ stestimony about what thewitnessestol d
himthey saw during the shooting. No objection wasraised about Baker’'s condusionsregarding Jones s

assartion of saf-defense asreflected by the witness Satements teken by Baker. Likewise, there was no
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objection to the State' s questioning of Foder regarding his ingbility to say in his pre-trid Satement thet
which he said during histrid teimony.

130. Therecord revedsthet Baker tedtified to asking witnesses about whet they saw occur onthe night
of theshoating. Hewrate down ther individua Satements; read them back to them, and dlowed them to
meke any corrections before they dgned them. Beker tedlified that the witnesses confirmed their
datements Baker summarized the datements at trid, dating that none of the witnesses saw anyone dse

amed, induding Tracy Mardhdl:

Q. Did anybody tell you any facts that were included in their
statementsthat led you to the conclusion or the possibility of self-
defense? Did anybody mention any weapon?

A. No sir.

Q. Did anybody mention that Alvin Jones appeared to them to be
threatened in any violent sort of way?

A. Nosir.

Q. Did anybody mention thet there was an any excessive violence bang committed
toward Alvin?

A. No, Sr. There was an argument that had ensued, but that wasit.

Q.  Andthese you taked to dl these witnessss within ten days of theincident itself?

A. Yes, gr.
(emphasis addedl).
1831. Asdiscussed, counsd for Jones did not object to Baker' stestimony about his conclusons. Nor
wasthisissue rased in Jones smation for INOV or anew trid. Therefore, the judge was not dlowed an

opportunity to rule; and therefore, the argument is waived on gpped.

132.  Therecord dso showsthat the objection raised during the testimony of DennisFoster wasonthe

ground of adiscovery vidlaion. Therewasno objection to the State’ squestioning of Foder regarding his
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falureto mention in hispre-trid gatementsthat he thought Joneswasin any danger when hefired the shot

thet killed Tracy Marshdl. The argument regarding Foder’ stestimony is likewise waived.

IV.  Wasthemanslaughter ver dict supported by insufficient evidenceor
against the overwhelming weight of the evidence?

133.  Jonesargues on goped that therewas insuffident evidence to support the mandaughter verdict or

that the verdict was againg the overwheming weight of the evidence. These arguments are without meit.

a. Sufficiency of the Evidence

134.  Under asuffidency of the evidence review, “our authority to interfere with thejury’s

vedict isquitelimited” Benson v. State, 551 So.2d 188, 193 (Miss. 1989). "[]f thereisin the record
subgtantid evidence of such qudity and weight thet, having in mind the beyond areasonaile doulot burden
of proof gandard, reasonable and farminded jurors in the exercise of impartid judgment might have
reached different condusions, the verdict of guilty is thus placed beyond our authority to disurb.” 1 d.
Factud digputes are not sufficent to mandate anew trid, but rather, are properly resolved by thejury. 1d.

The praosecution mugt be given the benfit of al favorable inferences that can reasonably be drawn from

the evidence. 1 d.

135. Spadficdly, when adefendant atacksthe sufficiency of the evidence, heisdleging thet thereisno
competent evidence introduced on one or more of the dements of the crime charged. “In determining
whether thet istrue, acourt isto congder dl credible evidence in the light mogt favorable to the verdict,

a0 making such gopropriate evidentiary inferences as are condgent withthe verdict” Drake v. State,

800 S0.2d 508, 516 (Miss. 2001). "We may reverse only where, with respect to one or more of the
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dementsof the offense charged, the evidence so consdered is such that reasonable and fair-minded jurors

could only find the accused nat guilty.” 1d.

136. Inthe present case, Jones was charged with murder pursuant to the language of Section 97-3-

19(1). At trid numerous eyewitnesses tedtified, and the jury was indructed as follows on the dements

The defendant, Alvin Jones, has been charged in athree count indiccment with the aime
of murder two [Sc] counts of aggravated assault. Under Count | of the indictment, if you
bdieve from the evidence in this case beyond a reasonable doubt thet: Number 1, on or
about June5™, 2000, Tracy Marshdl wasaliving person; and Number 2, that Alvin Jones
dd willfully, fdonioudy and without authority of law, not in necessary sf defense or
Oefense of ancther, and of his ddiberate desgn to affect death did kill and murder Tracy
Marshdl, then you shdl find the defendant guilty of murder in Court . If the date hes
faled to prove any one or more of the above liged dements, then you shdl find the
defendant not guilty in Count 1”. . . .The Court indructsthe jury that to make the murder
or mandaughter judtifiable on the grounds of sdf defense, the danger of Alvin Jonesmust
have been ether actud, presant and urgent from Tracy Marshdl. . . .If youfall tofind the
defendant, Alvin Jones, guilty of thefdony arime of murder, then you should continuewith
your ddiberaionsto condder the dementsof thefdony arime of mandaughter. If you find
fro the credible evidence in this case beyond areasonable doulbt thet the deceased Tracy
Marshdl was aliving person and that the defendant, Alvin Jones, did kill Tracy Marshdl
without ddliberate desgn and in the heat of passon, but inacrud or unusud manner or by
the use of adangerouswegpon, not in necessary sdf defense, and without authority of law,
then you shdll find the defendant, Alvin Jones guilty of mandaughter.

Upon these indructions, the jury found Jones guilty of mandaughter.  The record makes dear thet this
verdict isupported by an abundance of subgtantid, credible evidence and should therefore be affirmed.
Indeed, the evidence provided sufficient credible, corroborated eyewitnesstestimony that Jones had not
acted in necessary sdf-defense whenhekilled Tracy Marshdl, snce Tracy hed retrested. Thejury found

rather that Jones acted in the heat of passon.

137.  Jonesarived a the scene of the nightd ub with agun. He admitted to bringing the gunto the scene
dthough he did not admit in his pre-trid satement to baing the gunman. The evidence & trid indicated

thet the casings on the ground were from the same gun, and from .380 cdliber projectiles, that Tracy died
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from agunshat wound to the chest, and thet the gunshat wound was cregted by the same gun thet left the
cadangs. No eyewitnessto the killing saw any other person with agun. No witness saw Tracy Marshdl
with a gun or any ather wegpon, nor was any wegpon found near him.  Three witnesses specificaly
tedtified thet they saw Jones shoot Tracy. Whiletestimony indicated thet Tracy assailed Jones, therewes
corroborated testimony thet Joneswasnat being held, threatened or baing harmed in any way when Tracy
was shot. Joneswas no longer under atack. In other words, the evidence @ trid supportsthe condusion

thet Jones did not have to shoot to protect himsdif.

b. Weight of the evidence

138.  Indetlermining whether ajury verdict is againg the weight of the evidence, this Court accepts as
true the evidence which supports the verdict and will reverse only when convinced thet the trid court
abusd itsdisoretion infailing to grant anew trid. Nicolaou v. State, 612 So.2d 1080, 1083 (Miss.
1992). Any factud digputes are properly resolved by the jury and do not mandate anew trid. Smiley

v. State, 815 S0.2d 1140, 1145 (Miss. 2002); Bailey v. State, 729 So.2d 1255, 1263 (Miss. 1999).

139. We have reviewed the evidence of record and do not find evidence contrary to the verdict.
Indeed, viewing as true the evidence which supports the jury’s verdict, it cannot be said that the verdict
was S0 contrary to the overwheming weight of the evidence that dlowing it to $and would result in "an

unconscionableinjugice” Wetz v. State, 503 So.2d 803, 812 (Miss. 1987).

CONCLUSON
f40. Misss3ppi authority establishesthat Section 99-7-37 of the Missssppi Code does not violate

adefendant’ s condiitutiond rightsto notice. Thetrid judge did not e inits evidentiary rulings regarding
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Glemn Mardhdl’ s testimony.  The defense did not presarve error for goped regarding the evidentiary
rulings pertinant to Invedtigator Baker's and eyewitness Dennis Foder’' s tedimonies; thus, these issues
arewaived. And findly, the verdict was supported by sufficient, substantial, and credible evidence, and
was not againg the overwhdming weight of the evidence. Ultimatdly, there is no reversble error on

aoped. Therefore, thetrid court's judgment is affirmed.

f41. CONVICTIONOF MANSLAUGHTERAND SENTENCE OF SEVENTEEN (17)
YEARSINAN INSTITUTION UNDER THE SUPERVISION AND CONTROL OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED. THE SENTENCE
IMPOSED IN THIS CAUSE SHALL RUN CONSECUTIVELY WITH ANY AND ALL
SENTENCESPREVIOUSLY IMPOSED.

PITTMAN,CJ.,.SMITH,P.J.,WALLER,EASLEY ANDGRAVES,JJ.,CONCUR.
COBB AND CARLSON, JJ.,, CONCUR IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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